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Vl 19. 1771. 


Unto the Right Honourable the Lords of Council and Seſſion, 
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LAucHLAN Dury Writer to the Signet, 


 Humbly Sheweth, 


q + HAT in the proceſs at the inſtance of the petitioner againſt 
William Innes of Sandſide, your Lordſhips were pleaſed, of 
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this date, to pronounce the following interlocutor: On report Feb. 7. 
© of the Lord Stonefield, the Lords repel the defence founded on *77*: 


* the act of parliament 1695, but ſuſtain the defence founded on 
the act of parkament 1669, and remit to the Lord Ordinary to 
«« proceed accordingly.” “ 

When this queſtion was formerly before your Lordſhips, Sand- 
ſide maintained his defence chiefly on the act 1695, and the ef- 
fect of the act 1669 was but faintly ſtated. This occaſioned the 
petitioner's attention to be directed chiefly, almoſt wholly, to the 
argument on the act 1695. He had no opportunity of conſider- 
ing the effect of the act 1669 on this queſtion, with the attention 
it now ſeems to have merited ; he therefore hopes to be forgiven 
for craving your Lordſhips review ol the foregoing interlocu- 
tor, 
| A Alexander 


Sept. 28. 
1758. 


! 


Alexander, Pr Earl of Caithneſs, having died in- December 
1765, his moveable eſtate devolved on his daughter Lady Fiſe ; 


and ſhe, with conſent of the Earl her hufband, expede a confir- 
mation as\executrix-dative to her ſaid father. 5 


By the indolence and inattention of the late Earl of Calthncl, 
ſundry ſmall debts, owing by his neighbours in the country, were 
outſtanding at his death. Thefe were reported to his executrix, 
and many of them were recovered without any queſtion or diſpute 
upon the part of the debtors. 

In the year 1758, two of Lord Caithneſs's tenants had removed 
from his eſtate, and taken poſſeſſions from Harry Innes, late of 
Sandſide, father of the preſent Sandſide. Theſe tenants, at their 
removal, were in arrear to the Earl, who had threatened to de- 
tain their ſtocking and crop, till Sandſide interpoſed, and became 
bound to pay the arrears which the tenants owed to Lord Caith- 
nels. 

Sandſide's debt for theſe arrears was outſtanding at the Earl's 
death, and was reported as ſuch to the executrix. It was conſti- 
tated by two obligatory miſſives, written in 1758, and addreſſecl. 
to Mr Alexander Pope, a miniſter of the goſpel in that country, 
who aſſiſted Lord Caithneſs in the management of his affairs. 

The firſt letter is of this date, and of the following tenor : 
Reverend Sir, I received a copy of your. charge, and the Earl 
« of Caithneſs's accompts againſt William Mein, late removed 
« from Downrea, amounting to L. 528 : 19: 10 Scots rent, crop 
*« 1758 included; and alſo of your charge againſt John Simplon, 
lately removed from Auchinbeſt, amounting to L. 86: 9: 6 


Scots, beſides five bolls one firlot bear, and two firlots one peck 


meal multure, for crop 1758; and J hereby oblige myſclt as 
« cautioner for theſe ſums, which I ſhal! lee paid upon demand, 
after the uſual terms of payment are elapſed ; and for the a- 
bove quantity of victual, without giving the Earl any further trou- 
« ble about the matter, providing theſe men ſhall be allowed to car- 


« ry away their crops now on the ground wheneyer they pleale, 


'« without any impediment; and auent this you will pleaſe give proper 
* orders 10 all cencerned,that I may cauſe ſecure in ſome proper way, and 
in ue lis mes as much of” theſe 4p as will indemnify myſelf.” i 


4 Send 
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* Send Harry, firſt conveniency, with my obligation for John 
Campbell's laſt rent, to be retired, and 1 will give him the balance. 
&« gue of. it, over the draught which I lately gave Mr Doull, per your 
« order in payment; and that there may be no diſpute ahout John's pre- 
ſent crop, ſend me alſo a note of his current rent and arrears, if ay 
« be, that I may give you an obligation for it, ſo far as he ſhall not 
leave corns on the ground. He is to leave as much corn and 
« ſtraw as he got, belides what may maintain what cattle he may 
„ bring in winter to carry his victual to the mill; and this is all 
« he is bound by his cack, or in equity, to leave, whatever occa- 
„ ſion William Baillie may have for more ſtraw, which by the 
« by, I believe may be very little: Therefore, plcaſe give order 
„like wiſe that no ſtop be put to ſaid John Campbell's carrying a- 
« way his corns; for if he ſhould carry away more than enough, 
« which I have expretsly diſcharged, I will oblige him to put 
« back what will make the full quantity of ſtraw he ſhould 
% leave.“ 
Tue other ner] is «of this digs and of the following tenor : 9 72 398 
„J have your ſtate of John Campbell Borland's accompt, with“ 
the E. arl of Caithnels's of this date, which I have read to John 
« himtelt, making the balance of his arrears to my Lord for crop: 
% 1758 aud preceedings, the ſum of L. gor : 7s. Scots money. 
« John ſays the horſes charged at L. 40 Scots as fold to him by 
„ my Lord, were deſeaſed horſes, which my Lord ordered to be 
„given him, becauſe he had luſtained loſs in his own hortes ; 
„ and he heard no price propoſed for them: That one of them 
© died ſoon. after he got them, and none of them turned out of 
* any uſe to him; and that he underitood them intended as a 
« preſent to him on account of his other loſſes. And he further 
„ ſays, that he is to give in a note of (ſtone work he built in 
„ Boroughſtown, as it {hall be compriſed, which he hopes my 
«© Lord will allow him the value of, as he had no long poſſeſſion 
* of the place, and happended to loſe fo conſiderably on it in his 
© cattle, I told him he behoved only to mention thele things to 
© my Lord, refe:: ing them to his Lordſhip's own juſtice. And I 
hereby oblige mviclt to ſee his Lordſhip paid of the above ar- 
6 rears acc" ingly. I have no doubt but my Lord will allow 
the necgiſa time to convert the preſent crop into money; 


« and as die bulk of John's crop is leit in. Borovghſtown, that 
William 


* 
* 


re 


Feb. 4. 
1761 


July 8. 
17006. 


[#3 


% William Baillie the preſent poſſeſſor may have the ſtraw, my 
Lord's doers are to order that ſaid Baillie accompt regularly for 
e the victual of each ſtack proof before he be truſted with the 
4 handling of another, for John is not. ſatisfied much with his 
« credit in this particular.“ 

Both theſe letters are holograph. of hw late Sandiide „and 5 
dreſſed to Mr Pope, who tranſmitted them to the late Earl as Caith- 
neſs in a letter of this date, and of the following tenor: „My Lord, 
„] am very forry I have kept the incloſed papers ſo long, bis 
„I ſtill hoped to have the fatisfaction to end thoſe matters with 
« Sandiide; but I find that he inſiſts for terms which I could not 
«© grant, ſuch as to make up to John Campbell, what he loſt by 
«© William Baillie of his crop. I therefore ſend your Lordſhip 
© Sandlide's obligation, and an accompt of ſome other articles 
« which will appear by the accompt which ning acknow- 
« ledges, and will be an{werable.” 

Soon after Lord Caithneſs's death Archibald Duff, then mana- 
ger for Lord and Lady Fife in Caithneſs, wrote to William Innes 
now of Sandſide, demanding payment of the ſums contained in 
the obligatory letters above recited, and in return received the 
following anſwer: I received your's laſt night, concerning an 
fy obligatdry letter: of my father's to the late Earl of Caithneſs. I 
« ſhall write to my agent Mr Charles M*Kenzie, and if you be ſo 


% good as write to my mother at Edinburgh, ay wall order pay- 


ment, as I am juſt going out of the country.“ 

Sandfide having left the country, no further demand was made 
anon him for ſome time; bur Lord and Lady Fife having granted 
a factory to the petitioner for recovering debts due to the late 
Farl of Caithnels, he in January 1769, made a demand on Sand- 


iide's doer at Edinburgh, for the ſums mentioned in the obliga- 


tory mitlives above recited. And he further claimed payment of a 
bill of L. 50 Sterling, drawn by the Earl of Caithneſs for value 
upon William "GY ſome time of Sandiide, and accepted by him, 
bearing date the 7th day of July L466 and payable the iſt day 
ol Septen le then enſuing, 

Alter making this demand the perianes waited for e 
months, expecting that Sandſide would pay the ſums mentioned 
in the letters, and pay the bill, or give fatisfying evidence that it 
had been formerly paid; but gettipg no ſatisfaction in either 

particular 


41 


articular, the petitioner was laid under the neceſſity of conveen- 
ing Sandſide in an action before this Court, libelling upen the 
foreſaid bill and obligatory letters, and concluding "i the con- 
tents of the bill, with intereſt from the term of payment; and for 
the ſum of L. 1627: 6: 4 Scots, being the contents of the two 
obligatory letters, with ſome other articles according to an ac- 
compt given in with the ſummons, together with Net upon that 
ſum, from the dates of the letters, till payment of the money. 

That this proceis coming before Lord Stonehicld Ordinary, it 
was pleaded in defence for Sandſide, 19:79, That no action lay on 
the bill on account of the long taciturnity, which created a pre- 
| tamption that the bill was paid; and 2do, with reſpect to the ob- 

ligatory letters, it was pleaded, that the obligations thereby creat- 
ed were cautionaries, and conſequently fell under the ſeptennial 
preſcription of the act 1695. 

Upon the cauſe being heard before the Lord Ordinary, his 
Lordſhip, of this date, pronounced the following interlocutor: pe 
« Having conſidered the foregoing minute of debate, bill, and 177. 
«© obligatory miſſive libelled on, finds the defenders liable to the 
« purſuer in the contents of the ſaid bill, and intereſt due there- 
on as libelled; but, in reſpect of the defence offered with re- 
Fs gard to the claim founded on the obne miſſives, aſſoilzies 
« the. defender therefrom; and decerns.” 

' Buth parties having repreſented againſt this interlocutor, and 
both repreſentations having been anſwered, the Lord Ordinary, 
of this date, pronounecd the following interlocutor : “ Having x, .. 
* conſidered this repreſentation for the defender, counter-repre- 1779. 
© ſentation for the purſuer, anſwers to both, and replies for the 
defender, makes avilandum therewith to the Lords, and ordains 
© both parties Prog ana to give in informations thereon, be- 
„ twixt and next calling.“ f 

Before this interlocutor was obrempered, Sandſide recovered e- 
vidence which ſatisfied the petitioner that the bill had been paid. 
The report therefore was confined to the effect of the obligatory 
miſſives ; and the defender in his information, beſides the ſepten- 
nial preſcription of cautionary obligations ; having alio pleaded 
that the obligatory miſſives being cautionary obligations for mails 


and duties owing by tenants removed from the ak and the debt 
. B againſt 


K 


Feb. 7. 
1771. 
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againſt the tenants being cut off by the pa ag preſcription 
of the act 1669, Sandfide” s obligation, which was only an acceflo— 
ry, mult alto be extinguiſhed, your Lordſhips, of this date, pro- 
nounced the interlocutor recited in the firſt page of this petition, 
whereof a review 15 now humbly to be craved. 
Before proceeding to the merits of the queſtion, it may be pro- 

er to premile, thiark the defender's obſervation with refpect to 
Lord Caithneſs's attention in calling in his debts, and the probabi- 
lity thence ariſing, that theſe miſlives are old clampers already ſa- 
tisfied, is manifeſtly groundlels. Every body knows, that Lord 
Caithneſs, in the management of his matters, had neither rep ula- 
rity nor method, and bon thence it happened that many ſheb do- 
cuments were found in his repoſitories, which the debtors acknows- 
ledge and ſatisfied without diſpute; and, upon attending to the 
fact, your Lord{tips muit be convinced, that the obligations in 
theſe miſſives are yet unextinguiſhed. It appears from Mr Pope's 
Jetter to the Earl, that they were outſtanding in 1761 ; and, as 
the late Sandfide died ſoon after that period, had they been retired 
by the tutors of this defender, it muſt have made an article in their 
accounts which could be eaſily ſhown, | | 

Another obſervation naturally occurs, viz. That the defender's 

plea is in all probability maintained under circumſtances of great 
injuſtice: — hat the arrears, ſpecified in theſe miffives, were due 
by the tenants at their removal, has never been denied :—]t is e- 
qually clear, that chey re never afterwards dilcharged by the te- 
nants themlelves:—1hey were outſtanding in 1761, which was 
three years after the removal of the tenants; and as it appcars 
from ſundry paſſages in the miſſives, and particularly from Mr 
Pope's letter to Lord Caithneſs, that his Lordſhip looked then to 

Sandſide only for his payment, it is impoſlible to fippole, that, af- 
ter io long a period, he would depart from Sandſide, and recur a- 


gain the tenants themſelves, It is manitcft, therefore, that Lord 


Cuithneis never received theſe arrears either from the tenants or 
from Sancdfide.; and that piece of injuſtice 18 highly aggravated 
by the probability, that the tenants indemnified Sandfide; or ra- 


ther, that he indemnified himſelf out of their effects in the view of 


Ba v. 5 PR the arrears to Lord Caithnets. For your Lordihips will 


FO that his obligation in the {ir{t letter is, providing tazeſe 
CC \ 
men 


1 
« men ſhall be allowed to carry away their crops now on the 
« ground, whenever they picaic, without any impediment; and 
„ qanent this you will pleaſe give proper orders to all concerned, 

« that I may cauſe ſecure, in ſoime proper way, and in due time, as much 
« of theſe crops as will indemnify myſelf .”? 

And there is pretty convincing evidence that this condition was 

complied with by Lord Caithnels and his managers. In the s 

lace, Had the tenants crops been detained, it was natural for 
Sandtide to require back his obligations, and Lord Caithnels had 
no pretence for with-holding them. 24%, Had the crops been 
detained for payment of the arrears, it would appear in the books 
of Lord Caithneſs's factor, but no Sch article can any where be 
diſcovered. And Lajlly, Had the corns been detained, Sandlide, 
when puſhed by Mr Pope in 1761, was furnithed with a good a- 
pology for reſulting payment, and doubtleſs would have alcd it; 
but no ſuch apology was offered, and he only pretended that ſome 
claims of abatement againſt Lord Caithneſs were not aſcertained ; 
ſo that upon the whole matter, there is molt ſatisfying evidence 
of Sandiide's having been indemnitied for theſe obligations that 
his fon and ſucceſſor is now declining to implement; at leaſt, that 
it was in his power to be indemnified, ant it is net to be ſuppoſed 
he would loſe the opportunity. 

So far with reſpect to the equity of Sandſide's deſence. 3 to 
the law, he maintained it upon two different peelkriptig that 
of che act 1695, which your Lordinips yoanimouſly repelied, and 
the pre:cription of the act 1669, which was iuftained. Ihe words 
of the {tatute are:“ And likewiſe mails and duties of tenants 
* no! being purſued within five years after the tenant mall re- 
„ move fr on the Jands for which the mails and duties are cra- 
„ ved: ihall pretcribe in all time coming, except the taids mails 
*f and duties ſhall be offered to be proven to be due, and reſting 
© owing by the detenders, their oaths, or by a 1 writ un— 
„ der their hands, acknowledging what 1s reſting owing. And the 
grounds of your Lordihips judgment, were, that as the tenants 


themiclves were freed from their arrears by the preſcription of 


this act of Parliament, ſo Sandſide's obligation being only as cau- 
toner tor theſe arrears, it allo was at an end, as he could only be lia- 
ble Tete the debt ſobſiſtedlagainſt the principal debtors, 

| Apain-t 
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As theſe were the grounds of your Lordihips judgment, 
the petitioner muſt in the general 'oblerve, that this cate 
does not fall within the {pirit of the preſcription eſtablihed by 
the act 1669. It is not an abſolute preicription, ſopiting the 
claim of an heretor againſt his tenant for bygone rents, after the 
lapſe of five years from the period of his removal. The act of 
Parliament only eſtabliſhies a preſumption, that if the tenant is 
not ſned within five years after his removal, he was not in arrear.: 
And it deelares that this preſumption cannot be redargued by 
any evidence other than the oath of the tenant, or a writing un- 
der his hand, acknowledging the extent of the arrear. This caſe 
therefore is not within the ſpirit of the act 1669, becauſe, inſtead 
of preſuming theſe tenants to have been quit with Lord Caithneſs 
when they removed from his ground, there is clear evidence to 
the contrary. Sandſide's obligations, though not binding per- 
haps on the tenants, yet certainly prove, not, only that thele te- 
nants were in arrear at their removal, but the extent of each te- 
nant's arrear is ſpecially aſcertained and expreſsly mentioned, 

It would thercfore be extremely hard, and more agreeable 
to the letter than the ſpirit of the act 1669, to aſſoilzie the te- 
nants themſelves, if it were neceſſary to diſcuſs them before co- 
ming againſt Sandfide. But the petitioner is adviled that no dil- 
cuſſion of che tenants is requilite. That Sandſide by his obligati- 
ons was not properly cautioner for the tenants, but became bound 
in their place; and that theſe miſlives created a principal obliga- 
tion upon the granter of them, which is (till binding on his repre- 
ſentative, although the original debtors ſhould be free by the lapſe 

of time, | | 
That ſuch was the view of parties in the tranſaction between 
Sandſide and Lord Caithneſs's managers, is manifeſt from every 
circumſtance attending the execution of that meaſure. In the 
firſt place, it will be remembered, that Sandſide binds himſelf on- 
ly on condition, that the tenants are allowed to carry off their 
crop; which Lord Caithneſs agreed to. It is manifeſt likewiſe, 
that, from the crop, Lord Caithneſs might have recovered his ar- 
rear by his right of hypothic. It is therefore, with ſubmiſſion, 
impoſſible to ſuppoſe, that the managers of Lord Caithneſs would 
have forgone this ready way of recovering the arrear, for ſuch an 


obligation as could only be effectual againſt the granter after a te- 
x 8 ; „ dious * 


1 

dious diſcuſſion of the tenants themſelves; eſpecially as their crop 
was the only ſubject of diſcuſſion, and that the tranſaction pro- 
ceeded from Sandlide's inclination, that the tenants ſhould. be 
allowed to carry their crops to his ground, where they were atrer- 
wards to poſſeſs, and not from any deſire of Lord Caithneſs, or his 
managers, to have Sandſide bound for the tenants arrears. | 

And this circumſtance, which is evident from the mitlives them- 
ſelves, explains the nature of Sandſide's obligation. The tenants 
had poſſeſſed under Lord Caichnels, but were co remove to farms 
chat they had taken from Sandiide : They were in arrears, and 
the managers of Lord Caithneſs were to detain the crop, and re- 
cover the arrear by virtue of the hypothic. The detention of their 
crop muſt have diſqualiſied them from pleniſlüng Sandſide's poſ- 
ſellion; and therefore, to remedy that inconveniency, Sandſide 
interpoſed, and, on condition that the tenants were allowed to 
carry off their corns, he binds himſelf for the arrear due to Lord 
Caithneſs. It is humbly ſubmitted, whether both the miſſives do 
not prove this co have been the nature and import of the tran- 
ſaction, and conſequently that Sandſide became principal debtor. 
And. 

24ly, It appears, that ob undertaken by Sandſide, in 
ſimilar circumſtances on other occaſions, were conlidered as prin- 
cipal obligations, and dilcharged by himiclt without diſfcuſſing the 
original obligants. Thus, for inſtance, the millive firſt above re- 
cited has the following paragraph: Send Harry firtt convenien- 
„cy with my obligation for John Campbell's laſt rent to be re— 
« tired, and I will zive him the balance due of it over the draught, 
„ which I lately gave M*Doull per your order in payment; and, 
that there may be no diipute about John's preſent crop, fend 
„ me allo a note of his current rent and arrears, if any be, that 

I may give you an obligation tor it, fo far as he ſhall not leave 
* corns on the ground.” From this, it appears, in the jr/# p'ace, 
that the obligations which Sandſide granted to Lord Caithnels for 
the arrears of tenants were ſuch as ee Sandiude to pay thete 
arrears without any ditcuſſion, and that he himſelf underitood them 
in that light, And 24/y, The obligation to be granted for john 
Cimpbelf was meant to be of the lame import, and, in purtuanceof 
| that underſtanding 3, Sandſide g Zranted the lecond mitiive now lound- 


C ed 
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ed upon about two months alter writing tlie letter which con- 
tains the paragraph above recited. And, 

3719, The liquidation of the arrear to a preciſe ſum was nece{(- 
fury in a principal obligation, but altogether 1inconſiitent with 
the idea of a cautionry. Where Sandiide was to take the obliga- 
tion on himſelf, it was neceſſary to aſcertain the ſum, that the ex 
tent of it might be known, and the obligation ſo conceived as to 
bind Sandſide directly, without reference to the original caule of 
the debt; but, had a cautionry been intended, an alcertainment 
ofthe ſum was unnecefliry, and the obligation muſt have been 
conceived by referring in general to the arrear owing by the te- 
nants, for whom Sandiide became cautioner, without ſpeciiying 
any particular fum, 

And as every circumſtance tends to prove, that Sandſide was a 
pr incipal debtor, and not a cautioner, ſo that idea of his obligation 
is not contradicted by the ſtile of the miſſives themſelves. The firit 
aſter ſpecifying the extent of the arrears, and the crop for which 
it was due, is conceived in the following terms: © And ] hereby 
«© oblige myſelf, as cautioner for theie ſums, which I ſhall ſee 
% paid upon demand, after the uſual terms of payment are elay- 
„ ſed, and for the above quantity of victual, without giving the 
« Earl any further trouble about the matter; providing theſe men 
„ ſhall be allowed to carry away their crops now on the ground 
«© whenever they pleaſe, without any implediment: And anent 
« this you will pleaſe give proper orders to all concerned, hat I 
«« may cauſe ſecure in ſome proper way, and in due time, as much of 
«© theſe crops as will indemnify myſelf 1 

In the petitioner's humble apprehenſion, nothing can be clearer 
than that Sandſide was here binding himſelf, without the be neſit 
of diſeuſſion. The word cautioner is mentioned probably becauſe 
the obligation aroſe from the tranſaction of another, not his own, 
and from an idea, that the expreſſion was applicable to all obli- 
gants under ſuch circumſtances. But that no benefit of diſcul- 
ſion was intended, appears more ſtrongly from the res geſta than 
any words can expreſs. In the fir/? place, Sandſide binds himſelf 
fo as Lor da Caithneſs 7s 7s have no further troulle about recovering the 
arrears. And, 24/y, He binds himſelf on condition that the tenants 
are permitted to carry away their corns, that ſo he might have an 
opportunity of indemnifying himſelf. Both theſe conſiderations are 

abſolutely 


L241 


abſolutely inconſiſtent with the idea of Lord Caichneß's being 
obliged to diſcuſs the tenants ; and particularly the laſt, which 
ſuppoſes, that the debt is to be paid directly by Sandſide, and that 
he is to operate his relief from the effects of the tenants the beſt 
way he cal. | | 

And with reſpect to the obligation in the ſecond miſſive, after 
mentioning the extent of John Campbell's arrear, the crop for 
which it was due, and certain claims of compentation which John 
alledged againſt Lord Caithneſs, the obligation is as follows: 
I told him he behoved only to mention thele things to my 
Lord, referring them to his Lordſhip's own jultice ; and I here- 
by oblige myſelf to fee his Lordſhip paid of the above arrears 
accordingly. TI have no doubt but my Lord will allow the neceſſary 
% rime to convert the preſent crop into money.“ 

When the nature of the tranſaction, and the whole circum- 
ſtances of the cale, fo ſtrongly point out Sandſide to have been a 
principal obligant, there is ſurely nothing in this clauſe that denotes 
him a cautioner. The word cautioner is not mentioned in this 
miſſive, and the res geſta is equally ſtrong againit any idea of dit- 
cuſſion as in the others. In the latter part of the clauſe, it is 
clearly implied, that the ſums in the obligation were to be paid 
by Sandſide himſelf; and in that view he ſtipulates a proper time 
for turning the tenants crop into money, thathe might not be in 
adyance for the tenant, and thereby give him an opportunity of 
diſappointing the relief by the embezzlement of the crop. 

And whereas it was obſerved by your Lordſhips, that the ſecond 
miſſive was different from the firſt, becauſe there were certain 
counter-clains ſet up by the tenant, which, if aſcertained, might 
diſcharge a great part of the arrears; it is anſwered, that the 
manner of mentioning theſe claims in the letter can make no dit- 
terence on Sandſide's obligation. In the %% place, they are men- 
tioned, not as claims, which, in Sandſide's opinion, were well 
founded, but merely to give the tenant a pretence for expecting 
ſome voluntary or charitable conlideration from the Earl; and 
ſuch appears to have been the nature of thele claims from what 1s 
mentioned in the letter. And again, as Sandſide acknowledged 
the extent of the arrears, and bound himſelf to pay it; before he 
can be intitled to any diminution of that ſum, on account of the 
claims ſet up by the tenant, it is incumbent on him to aſcertain 
what the value of theſe claims did amount to : So that it makes no 


variation in Sandſide's obligation, which muſt be valid to the ac- 
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knowledged extent, unleſs diminiſhed by ſome counter-claim pro- 
perly inſtructed. 

Having ſaid thus much, the petitioner muſt obſerve, that this 
queſtion, when viewed in a proper light, depends entirely on ri 
fat; and according to the light in which chat ſhall appear, the 
principles of law are eafy and i For on the one hand, if 
Sandiide was only a cautioner, with the benefit of dilcaſſion, his 
repreſentative is entitled to plead that defence, and that the prin- 
cipal debitors are not yet diſcuſſed: On the other hand, if it ſhall 
appear from the terms of the obligation, as explained by the na- 
ture and circumſtances of the tranſaction, that Sandſide was direc- 
ly bound to pay the arrears, without obliging Lord Caithneſs to 
diſcuſs the tenants, and that the miſſives were underſtood in that 
light by all parties concerned, this defender cannot plead the be- 
nefit of ditcuſlion, nor can the quinquennial preſcription avail him, 
however it might afford a defence to the tenants themſelves. 

And as the whole depends on the fact, ſo the petitioner is ad- 
viſed that deciſions, in caſes apparently ſimilar, can be of little au- 
thority. The whole may depend on the variation of a ſingle cir- 
cumitance, and though a ſimilarity may appear in the expreſſion 
of obligatory clauſes, yet 1N conſtruing luch obligations, much de- 
pends upon the real evidence ariſing from the nature of the agree- 
ments that gave riſg to them; the ſituation and ert of 
the tranſacting parties, and their views and underſtanding at the 
time of the tranſaction. And this oblervation will, it is hoped, at- 
ford a ſatisfying anſwer to any deciſions or precedents: that the 
defender may reſort to. 

Betore concluding, the petitioner muſt obſerve, that if, 
contrary to his expectation, your Lordſhips ſhould again 
ſullain the defence on the act 1669, it is ſtill competent for 
him to eſtabliſh his claim by an action againſt the tenants, it they 
are yet living; for if they ſhall either acknowledge the arrears, 
or how that it was paid to Sandſide, or recovered by him from the 
tenants corns, the defence of the act 1669 1 is at anend; but the pe- 
titioner flatters himſelf there will be no occaſion for any ſuch pro- 
cels, as your Lordihips will view Sandiide in the light of a principal 
Gebitor, without the benefit of diſcuſlion, and not as a cautioner. 

Mey it therefore pleaſe your Lordſhi pe, to alter your former iiter- 
kecutor ; to repel the defence founded en the quinquennicl pre- 
feriprion of the ad 1669 ; and to frad the defender liable in 

. payment of the ſums co tained in his father's obligatory mi- 
ftezs, aud remit to the Lord Ordinary tu proceed accor dingly. 
According to jule 


CO S M O GORDON. 


